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SUMMARY

RMD asks the Commission to reconsider its decision to auction interstitial

areas of MTAs in which 900 MHz SMR systems have previously been constructed.

RMD urges that the Commission's decision to proceed with auctions is contrary:

(1) to statute; (2) to the Commission's practice with respect to other radio services

that have been licensed both before and after the passage of the Budget Act; and (3)

to the public interest in viable nationwide and regional mobile data system

operators competing with entrenched cellular, 800 MHz SMRs and other providers

who have far greater spectrum resources that have never been subject to auctions.

If the Commission determines to proceed with auctions, RMD urges that, at

least, the Commission's rules be clarified to allow for effective wide area operation

within the overall coverage area of facilities that have been previously licensed or

for which applications were pending at the time the Commission's auction decision

was announced.

Finally, RMD asks the Commission to reconsider its decision to continue to

apply loading requirements to 900 MHz SMR incumbents, while eliminating such

requirements for all of their competitors. RMD urges that the application of loading

rules to 900 MHz systems is both unnecessary and places such systems at a distinct

competitive disadvantage to all other CMRS providers.
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RAM Mobile Data USA Limited Partnership ("RMD"), by its attorneys, hereby

seeks reconsideration of the Commission's decision in the above-captioned

proceeding, in which the Commission proposes to auction intersticial areas of

MTAs in which 900 MHz SMR systems have been constructed.l Absent

reconsideration, the public interest in fostering innovative wide-area 900 MHz SMR

networks to compete with entrenched cellular, 800 MHz SMR, and paging

operations will not be served.

At the very least, ten-channel blocks in MTAs where substantial wide-area

construction already has taken place should not be subject to auction. The nature of

the interstitial areas that are left makes them of little value to any new entrant truly

wishing to operate its own system, but would be of great interest to a competitor

seeking to block a wide-area system from developing or to others who might seek

"greenmail" from an existing system operator.

1 Third Report and Order, GN Docket No. 93-252 et aI, 76 R.R.2d 326 (1994) (the "Third
Report and Order").
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Nonetheless, if the Commission proceeds with auctions, RMD urges that the

Commission's rules be clarified to allow for effective wide-area operation within the

overall coverage area of facilities that have been previously licensed or for which

applications are pending. Although this matter may be addressed when the

Commission issues new technical operating rules for 900 MHz systems,2 in one

proceeding or the other, it is crucial to the ongoing viability of existing wide-area

systems that they be given the same operational flexibility within their existing

coverage and interference protection areas to add, move, and modify base station

sites and channels, as will be available to other wide-area SMR MTA,3 cellular and

other CMRS licensees.

RMD also asks the Commission to reconsider its decision to maintain loading

requirements for 900 MHz SMR incumbents, while eliminating such requirements

for all of their competitors - a decision that seems to penalize 900 MHz SMR

incumbents for the Commission's refusal to allow them to expand their networks.

There is no rationale for continuing the loading rule for 900 MHz SMR

incumbents, when it no longer applies to systems that compete with 900 MHz

SMRs.

I. TEN CHANNEL BLOCKS ON WHICH EXISTING SYSTEMS ARE ALREADY
OPERATING IN THE MTA SHOULD NOT BE SUBJECT TO AUCTION.

The Commission's decision to ignore the system expansion needs of 900 MHz

SMR licensees without being subject to competitive bidding is contrary: (1) to

statute; (2) to the Commission's practice with respect to other radio services; and (3)

to the public interest in viable nationwide and regional mobile data systems that can

compete with entrenched cellular, 800 MHz SMR and other providers who have far

greater spectrum resources that have never been subject to auctions. These issues

2 ~ First Report and Order and Further Notice of Proposed Rulemaking, PR Docket 89-553, 8
FCC Red. 1469, 1471 (1993) ("900 MHz Phase II Further Notice"), Third Report and Order at
359-360.
3 RMD's proposal, cited by the Commission, Third Report and Order at en 359, and supported
by other commenting parties was to employ "modified MTAs." See. RMD's Comments at 2-4
and Attachment 2 (April 23, 1993) filed in response to the 900 MHz Phase II Further Notice.
These are areas that are generally consistent with Rand-McNally MTA boundaries, but which
were modified in some cases to better conform with the Commission's initial DFA licensing
scheme. Among other things, this approach, which RMD still believes to be preferable, would
make it easier for incumbent systems wishing to expand to do so without creating a situation of
mutual exclusivity among themselves. Whichever scheme is adopted (and without commenting
on the substance of the copyright claim), RMD is working with Rand-McNally and other
industry representatives in an effort to resolve the copyright licensing dispute noticed in
footnote 218 of the Third Report and Order. RMD is hopeful that the matter can be
satisfactorily resolved in the near future.
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have been addressed in numerous pleadings already contained in the record of this

proceeding and need not be restated extensively here. Still, a summary of certain

basic points that the Commission does not appear to have considered or addressed

in the Third Report and Order are set forth below.

A. Contrary To Statute.

The Budget Act4 requires the Commission to seek "to avoid mutual

exclusivity" by the application of "engineering solutions, negotiations, threshold

qualifications, service regulations, and other means." 47 U.s.c. § 309(j)(6)(E). It

further requires the Commission to follow licensing procedures that promote "the

development and rapid deployment of new technologies, products, and services for

the benefit of the public, including those residing in rural areas, without

administrative or judicial delays." 47 U.s.c. § 309U)(e)(A). Rather than supersede

the Commission's policies to establish threshold license qualifications and service

criteria to avoid mutual exclusivity, the legislative history of the Budget Act (as well

as the words of the statute) states that such criteria "should continue to be used

when feasible and appropriate."s

Despite this legislative mandate, the Commission's decision treats auctions

not as a means to resolve situations of mutual exclusivity, but as an end in itself.

The Commission has not adequately considered ways in which situations of mutual

exclusivity involving existing systems might be avoided. There seems to be little

appreciation of the fact that those who have made the investment in the 900 MHz

services are in the best position to expand service to unserved areas. Similarly, the

Commission has not fully weighed the impact on investment, both by 900 MHz

system licenses and their customers, of a decision that would undercut the ability of

existing systems to complete their networks. There is little consideration of the fact

that auctioning interstitial frequencies will delay licensing and further balkanize the

900 MHz band so that no viable competitive service ever will develop.

Indeed, the Third Report and Order makes clear that, but for the auction

legislation, the Commission would have limited initial eligibility (and thereby

avoided mutual exclusivity), at least for certain channels, to "incumbent DFA

licensees with a substantial presence in the relevant service area."6 But now,

4 Omnibus Budget and Reconciliation Act of 1993 (the "Budget Act").
5 H.R. Rep. No. 103-111, 103d Cong., 1st Sess. 258-59 (1993).
6 Third Report and Order at en 360.



-4-

contrary to the clear legislative mandate, the Commission has reversed gears to

create a licensing system in which mutual exclusivity is invited.

B. Contrary To Treatment Of Incumbents In Other Services.

The Commission has long recognized, and, since the passage of the Budget

Act has continued to recognize, the public interest in allowing those who have

made the investment in existing licensed services a first opportunity to expand

these systems, when new licensing rules make the possibility of expanded service

available. For example, after the Budget Act was passed, the Commission

determined to allow existing private carrier paging services, previously operating on

shared channels without any right to exclusivity to obtain nationwide exclusivity

based on their construction of existing non-exclusive sites to fill out their systems.7

The Commission's decision regarding private carrier paging was based on the

recognition that, as in other services,8 establishing eligibility criteria based on

existing construction does not give an unfair preference, "but simply reflects the

investment that these licensees have already made at 900 MHz when other potential

applicants chose not to."9 The exact same rationale and standard for construction

could have been applied to 900 MHz SMR systems. It was not and such disparity in

treatment of similarly situated services and licensees cannot be justified.

Similarly, the Commission's decision with respect to unserved cellular

areas10 is not consistent with the Third Report and Order's treatment of 900 MHz

SMRs. There the Commission elected to proceed with lotteries, rather than

auctions, recognizing that auctioning interstitial areas would delay service to the

public and would not "expedite the deployment of service to the public," which the

Commission recognized as "a principal objective of the auction law."l1 The

Commission recognized, moreover, that auctions in such circumstances, would

disrupt business plans, without any clear sense of the value of interstitial areas if

7 Report and Order, Amendment of the Commission's Rules to Provide Channel Exclusivity to
Qualified Private Paging Systems at 929-930 MHz. 8 FCC Red. 8318 (1993).
8 .5fe Second Report and Order and Further Notice of Proposed Rulemaking, Advanced
Television Systems, 7 FCC Red. 3340,3342 (1992).
9 Notice of Proposed Rulemaking, to Provide Channel Exclusivity to Qualified Private Paging
S6'stems,8 FCC Red. 2227, 2232 (1993).
1 Memorandum Opinion and Order, Implementation of Section 309G) of the Communications
Act - Competitive Bidding, FCC No. 94-123 Ouly 14, 1994) (the "Cellular Lottery Decision").
11 ld. at en 16.
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auctioned separately from adjacent markets. All of these considerations apply with

equal force to 900 MHz SMRs.

Indeed, even after the issuance of the Third Report and Order, the

Commission has proposed a first window filing for MDS licenses be limited to

existing system operators as a way to uencourage enhancement of wireless cable

operations, and thus accelerate opportunities for competition with wired cable

systems in various locations.u12 The Commission could have chosen a similar

approach for 900 MHz SMR wide-area systems. Consistent with the MDS decision,

900 MHz SMRs with a minimum number of sites could have been allowed a first

window for expansion to facilitate their becoming effective competitors to cellular,

800 MHz SMR, and paging companies.

C Contrary To The Public Interest.

The Third Report and Order not only will inflict business hardships on 900

MHz SMR licensees, it will prevent those licensees from completing their networks.

Moreover, the continuing delays in "Phase II" SMR licensing until auctions are held

at some indefinite date in the future will prevent 900 MHz SMR licensees from
becoming viable competitors to entrenched cellular, 800 MHz SMR, paging and

other networks that have not suffered from such constraints.13

In such circumstances, putting the remaining interstitial areas of the MTA up

for auction undermines the public interest in the development of efficient wide

area service.14 Keeping existing systems locked in their current boundaries does not

serve this goal. Nor will the public interest be served by forcing such systems to try

to outbid others for interstitial areas, particularly when such less populated areas are

unlikely to be able to support a stand alone system - as witnessed by the lack of 900

MHz SMR construction even in major urban areas outside the top 10 markets.

12 Notice of Proposed Rulemaking, MM Docket No. 94-131, et ai., FCC 94-293 (released
December 1, 1994), at 9.
13 The Commission also should consider that those speaking loudest for the need to protect
"new entrants" are the very companies who have already been granted other mobile services
licenses by the Commission, without auction, and who stand to benefit the most by delaying
effective competition from 900 MHz SMR.
14 Although RMD does not believe it would go far enough, at very least, the Commission
should give incumbent licensees an opportunity to expand their systems (without mutual
exclusivity or auctions) in MTAs in which the wide-area coverage requirements (to be
established by the Commission) already have been met, on a particular ten-ehannel block, by
them or where the area left to be built, i.e., what remains outside of the incumbent(s)' 22 dBu
contours in the particular channel block in an MTA is less than the area required to establish a
wide-area system.
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While it is theoretically possible for incumbents to acquire licenses for the
interstitial areas at auction, the rules will not prevent bad faith participation in the

auctions by those whose interests would be served by preventing, delaying, or

running up the costs of the completion of potential wide-area service competitors.

It also is not clear that the rules will prevent those with access to bidding credits

from using such credits to outbid an incumbent, and then extract the difference

from the incumbent through "management" agreements and the like.

Furthermore, given the current schedule, it seems very unlikely that MTA

auctions will take place before the Summer of 1995 or later -leaving existing 900
MHz systems in limbo, while cellular, 800 MHz SMR, and paging systems continue

to expand their customer base. The result will be that 900 MHz SMR licensees will

be forced to spend another year "on hold," with every post-August 9, 1994, secondary

site that they build outside of previously constructed areas at risk.

It RULES GOVERNING THE PROTECTION OF INCUMBENT SYSTEMS
SHOULD BE CLARIFIED TO FACILITATE WIDE-AREA OPERATION BY
EXISTING SYSTEMS OVER AREAS LICENSED OR SUBJECT TO LICENSE
APPLICATION AS OF AUGUST 9.

Even if the Commission chooses to leave the auction requirement in place, it

should clarify the rules to facilitate wide-area operation by existing licensees. As the

Commission recognized in the Third Report and Order I a more flexible licensing

scheme is necessary to allow wide-area SMR systems effectively to compete with

cellular, PCS, and other wide-area-licensed services.ls At the same time, the

Commission left the details of SMR wide-area licensing to be addressed in other

technical rulemaking proceedings specifically involving 800 MHz and 900 MHz

SMRs. RMD fully supports the Commission's decision to move toward wide-area

licensing of 900 MHz SMR systems and is actively participating in the relevant

technical rulemaking proceeding involving 900 MHz SMRs.

While most issues regarding wide-area SMR licensing can be addressed in the

specific technical rulemaking dockets, there are certain points of clarification that

may be necessary to address in the instant proceeding. Of particular importance to

the overall scheme of 900 MHz SMR licensing is that existing wide-area systems,

even if they are not permitted to expand to MTA boundaries, must be given the

flexibility to enjoy the benefits of wide-area licensing within their existing coverage

areas.

15 Third Report and Order at 346.
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This means, among other things, that such systems should no longer be

required to license individual base stations, but, instead as long as they do not

extend their interference contours, should be given the freedom to add, modify, and

move base station sites and channels within the contiguous service areas of existing
licensed facilities, as other wide-area systems are permitted to do. Incumbent

systems should be protected by other licensees on a similar basis of area contours

instead of individual stations. While the details of such a licensing scheme may be

better left to the 900 MHz SMR technical docket, if necessary, it should be clarified

that the Third Report and Order was not intended to limit the benefits of 900 MHz

SMR wide-area licensing to MTA licensees.16

The other issues that relate to the operation of incumbent systems involve
the cut off date for secondary sites granted protection and the continuing ability of
incumbent systems to license secondary sites, as secondary. With respect to the

August 9, 1994, cut off date for protection, RMD urges that facilities subject to

pending application as of that date also should be granted protection. Such a

decision would be consistent with the Commission's decision to continue to process

800 MHz SMR applications that were on file prior to August 10, 1994,17 and with the

Commission's earlier decision to proceed with lotteries for pending cellular

applications, rather than return such applications and license by auction,18 At the

very least, the Commission should clarify that licenses granted to systems after

August 9, 1994, which permit modifications either in base stations or channel

locations or that permit the exchange of frequency blocks, will be granted protected

status, as long as there is no increase in the protected area.

In addition, consistent with the Commission's current practice, it should

continue to accept and process 900 MHz SMR applications filed after August 9, 1994,

as secondary,19 While such sites would not be granted protected status, the ability to

continue to construct and operate these sites is essential to ensure that incumbent

16 Of the actual rules promulgated by the Commission in the Third Report and Order, and not
left for a later technical rulemaking decision, the only one that appears to require change in this
regard is Section 90.425(e). More particularly, the station identification exemption should be
extended to include 900 MHz SMR licensees who are authorized to operate on a single block of
channels over a wide area, whether that area is defined by MTA borders or by the contours of
stations licensed (and applied for) prior to the Commission's auction decision.
17 Se.e. FCC News Release, "FCC and Industry to Speed Processing of 800 MHz Licenses"
(Nov. 29, 1994).
18 Se.e. Cellular Lottery Decision,~.
19 RMD believes that the statement in the Third Report and Order that the Commission "will
not allow additional secondary sites in the band" may have been intended only to state a cut
off for protected status. Third Report and Order at 360.
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systems can meet their customers' needs while MTA licensing and construction of

MTA-based systems remains in the distance.

III. LOADING REQUIREMENTS SHOULD BE ELIMINATED.

The Commission proposed, and commenting parties supported, the

elimination of loading requirements for all SMR systems as an unnecessary

regulatory intrusion into the operation of constructed and licensed systems and as

inconsistent with the goal of parity among CMRS systems. The rulemaking record

further establishes that loading rules, which were developed to apply for single site

traditional dispatch SMR systems, are practically impossible to apply to wide-area

networks. Loading rules are even more difficult to apply when wide-area systems

offer capacity for non-voice applications2o and to value-added suppliers, who are not

the system's ultimate end users. 21

The point is that, when companies expend millions of dollars for
construction, there is no need for a regulatory requirement that they seek customers.

If, however, a customer base is slow to develop, such licensees should not be

penalized, particularly when a major contributing factor, as recognized by the

Commission, has been its failure to establish rules for licensing adjacent areas where

wide-area customers demand service. The Commission seemed to concur in that

the Commission stated that loading requirements:

"contravene[] the Congressional goal of regulatory symmetry and could

unfairly impair the ability of certain licensees to compete;"

"are not a reliable indicator of efficient channel usage,"

"are unnecessary when construction requirements are enforced;" and

Jlha[ve] outlived [their] regulatory purpose", etc.

Third Report and Order at 373-74.

Inexplicably, however, the Commission went on to state that loading

requirements will continue to apply to 900 MHz SMR licensee incumbents unless

20 Sff. Report and Order, PR Docket No. 89-552,6 FCC Red. 2356,2367 (1991) (loading not
applied at 220-222 MHz as unnecessary given capital investment required to construct and
~articularlydifficult to apply to data systems).
1 .Sff.,~ RMD's Comments (April 23, 1993) at 9-10 filed in response to the 900 MHz Phase

II Further Notice.
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they acquire MTA licenses. As its rationale for this turnabout, the Commission

stated that 900 MHz SMR rules did not require licensees to achieve significant

coverage requirements. The same rationale, however, could be applied to 800 MHz

SMRs, including single site and conventional spectrally inefficient untrunked

systems, all of which, including new station-by-station licensees, will not be subject

to loading requirements.

Furthermore, while not "required" to build wide-area systems - indeed,

operating under rules that have and continue to make wide-area expansion

exceedingly risky because of the uncertain fate of Phase II - some systems, such as

RMD's, have been built on a wide-area basis and employ digital technology that is

far more efficient even than typical trunked systems, much less conventional non

trunked operations, as to which, at 800 MHz, the loading rules will no longer apply.

The fact is, moreover, that unlike cellular, PCS and newly proposed MTA based

SMR systems, incumbent 900 MHz SMR systems will be given protection rights only

over areas in which they have been required to build systems - the concept of a

coverage requirement is irrelevant to them because they get no license protection

for areas that are not covered by a constructed system.

The Commission stated that its decision to continue to impose loading

requirements on 900 MHz licensees was mitigated by a previous extension of the

time for loading granted to such systems in 1992.22 The Commission's reason for

that extension, however, was that the delay in proceeding with Phase II SMR

licensing "limited 900 MHz systems to artificially defined markets," and hindered

licensees from developing "the kind of wide-area services expected by today's

private radio customers."23 Because of this delay, and based upon what was then a

reasonable assumption that the Commission would quickly proceed with Phase II

licensing, a loading extension was granted. Now, in what amounts to a triple blow

to 900 MHz license incumbents, the Commission has decided: (i) not to let them

expand; (ii) to impose loading requirements on them because they were not

"required" to expand; and (iii) to do so in a timeframe that, even if licensees wanted

to expand to MTAs (and, thereby, as proposed, be relieved of loading requirements),

many of their initial licenses will expire before such MTAs are available for license!

22 Report and Order, Amendment of Section 90.631 of the Commission's Rules Concerning
Loading Requirements for 900 MHz Trunked SMR Stations, 7 FCC Rcd 4914 (1992).
23 ld. at 4914-15. Emphasis added.
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RMD respectfully submits that imposing loading requirements upon 900

MHz licensees will hinder their ability to compete with other CMRS licensees and

unfairly penalizes incumbents because of the Commission's unwillingness to give

them the same ability to expand that has for years been given to other systems. At

the very least, such a requirement should not be imposed on systems, such as

RMD's, that, despite the limitations of the rules, have constructed wide-area systems

at their own risk. Moreover, no 900 MHz SMR license should be lost for lack of

system loading until licensees have been given a chance to acquire the applicable
MTA license and, if not, a further period to develop their systems, as they are able,
under a new licensing regime.

IV. CONCLUSION

There is more to the public interest than auctions. That was true before the

passage of the Budget Act and it is true subsequent to passage. For the reasons stated

and previously presented, RMD again urges the Commission not to auction
frequencies in areas in which substantial construction and related investment in 900

MHz SMR systems already has occurred under a different licensing regime.

If the Commission concludes otherwise, RMD urges the Commission, at least,

to adopt rules that allow existing wide-area systems effectively to operate within the

borders of their licensed and previously applied for facilities and without the burden

of antiquated loading requirements that have been lifted from all competitive

systems.

Respectfully submitted,
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